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jurisprudence, to the field of sociology with its more humane principles of utili- 
tarian justice. In complete accord with the principle of liberal construction 33 of 
such statutes, the instant case represents the most enlightened and commendable 
view. 



Territorial Limits and the Scope of Employment. — A master is liable for 
the torts of his servant committed within the scope of the latter's employment. 1 
Several theories have been urged in explanation of the imposition of this liability, 
but the reason seems to be a more or less arbitrary one, finding its basis in some 
sort of public policy. 2 Simple of statement as the rule is, its application has given 
rise to much difficulty and confusion, 3 especially in those cases having to do with 
the servant's departure from the territorial boundaries prescribed by his em- 
ployment. 

Suppose an automobile owner tells his chauffeur to drive from 40th Street 
along 5th Avenue to 80th Street and thence back to 40th Street, retracing the 
same route. How far may the servant depart from this prescribed route with a 
view to accomplishing a purpose of his own without relieving the master from lia- 
bility for his acts? This presents simply the problem to be considered. 

There are certain general principles of law applicable in all these cases, re- 
gardless of the variation presented by the particular facts of the case at hand. The 
servant need not be entirely motivated by a desire to further the interests of his 
master in order to subject the latter to liability. If, in general, he is doing the 
master's work, the latter is still liable for his tortious misconduct even though 
at the same time he is effectuating a purpose of his own. 4 The factual circum- 
stances affording most frequent opportunity for the application of this doctrine 
arise where the servant, having been sent from one point to another, takes a 
longer route than is necessary, but in the same general direction, with a view to 
doing an errand of his own as well as the work of his master. In such cases, if 
the deviation is not an unreasonable or improbable one, the servant is said to be 
executing the business of his master improperly, but nevertheless to be still within 
the scope of his employment. 5 How far off the proper route he may go is a 
question of fact. Where the deviation is either slight or marked and unusual the 
court will determine the question as a matter of law; cases between these two 
extremes are left to the jury. 

33 See Matter of Heits v. Ruppert, supra, footnote 8, p. 1S4; Chandler v. In- 
dustrial Comm., supra, footnote 23, p. 217. 

1 See Wood, Master and Servant (1877) § 277. 

- For various theories as to the basis of this liability see Holmes, Collected 
Legal Papers (1921) c. 2, esp. pp. 101 ct seq.; (1893) 7 Harvard Law Rev. 107; 
(1896) 9 Harvard Law Rev. 507, 519-20; see also 2 Mechem, Agency (2d ed. 1914) 
§§ 1856 el seq.; Wood, loc. cit. 

3 See Raynor v. Mitchell (1877) L. R. 2 C. P. D. 357, 359— "The cases which 
have arisen upon this subject have from the earliest time been productive of much 
astute and interesting discussion in courts of law, and eminent judges have differed 
widely in their decisions^ It has always^ been a matter of extreme difficulty to apply 
the law to the ever-varying facts and circumstances which present themselves." 

* Clawson v. Piercc-Arrow Motor Car Co. (1921) 231 N. Y. 273, 131 N. E. 914; 
Joel v. Morison (1834) 6 C. & P. *501 ; see cases cited infra, footnote 5. 

* Quinn v. Power (1882) 87 N. Y. 535; Hayes v. Wilkins (1907) 194 Mass. 223, 
80 N. E. 449; Ritchie v. Waller (1893) 63 Conn. 155, 28 Atl. 29; Williams v. 
Koehler & Co. (1899) 41 App. Div. 426, 58 N. Y. Supp. 863; Geraty v. National 
Ice Co. (1897) 16 App. Div. 174, 44 N. Y. Supp. 659. In all these cases the accident 
happened when the servant was off the prescribed or most direct route, at a place 
not necessitated by his employment, but yet in the same general direction to which 
his duty called him. 

See Ritchie v. Waller, supra, footnote 5, p. 161. 
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Where the departure is such that it shows the servant to be impelled solely by 
his own interests, the master is not liable. Such a departure would be where the 
servant goes off in an entirely different direction from the one ordered. With his 
mind intent wholly on the objective of his own purposes, and every foot he 
travels taking him farther away from the accomplishment of his master's business, 
in no sense can he be said to be working for his employer while thus engaged. 
A servant so acting is said to have abandoned his employment, thus relieving his 
master from liability while the abandonment continues. 7 

Assuming there has been an abandonment, when does the servant re-enter the 
scope of his employment, thereby making the master responsible for his acts? 
Leading English cases have held that the relationship of master and servant does 
not re-attach until the employee has returned to the point of departure. 8 In this 
country the courts are divided. It has been held that the master is again liable 
the moment the servant has accomplished the object of his departure and has 
started to return. Others, while they do not go this far, hold that he need not 
have regained the point of departure before he will again be within the scope of 
his employment. 10 The rule by which such courts are guided has been very clearly 
stated as follows: "Where there has been a temporary abandonment ... the 
servant cannot ordinarily be said to have returned to his master's service until he 
has, compatible with his regular or lawful duties, at least, reached a point in a 
zone within which his labors would have been consistent with an act of deviation 
merely had the original act been such in its other circumstances as to have been 
one of deviation and not one of temporary abandonment." ll 

Other courts refuse to hold the master liable where the servant has not regained 
the place from which he departed. 12 The argument in support of this view is as 
follows: The journey of a servant who goes off on a mission of his own is an 



■'Storey v. Ashton (1869) L. R. 4 Q. B. 476; Sheridan v. Charlick (N. Y. 
1872) 4 Daly 338; Reilly v. Conmblc (1915) 214 N. Y. 586, 108 N. E. 853; McCarthy 
v. Timmins (1901) 178 Mass. 378, 59 N. E. 1038; Stone v. Hills (1877) 45 Conn. 
44; Northup v. Robinson (1912) 33 R. I. 496, 82 Atl. 392; Riley v. Roach (1912) 
168 Mich. 294, 134 N. W. 14; Donnelly v. Yuille (1921) 197 App. Div. 59, 188 
N. Y. Supp. 603; Wills v. Belle Ewart Ice Co. (1906) 12 Ontario Law Rep. 526. 
The early English case of Storey v. Ashton is quite typical of all in this group. 
The master sent his carman and clerk with a horse and cart to deliver wine and 
bring back some empty bottles. On the homeward journey, when about a quarter 
of a mile from the master's establishment, the carman was induced by the clerk 
to drive in an opposite direction on an errand for the latter. While on the way 
they negligently ran over a child. It was held that the master was not respon- 
sible. 

8 Mitchell v. Crasweller (1853) 13 C. B. *237; Raynor v. Mitchell, supra, foot- 
note 3 ; but cf. O'Reilly v. McCall (1909) 2 Ir. K. B. 42. 

9 Barmore v. Railway Co. (1904) 85 Miss. 426, 38 So. 210; cf. Jones v. Weigand 
(1909) 134 App. Div. 644, 119 N. Y. Supp. 441; Merritt v. Hepenstal (1895) 25 
Can. Sup. Ct. 150. For a different interpretation of the Barmore case, see Dock- 
iveiler v. American Piano Co. (1916) 94 Misc. 712, 718-20, 160 N. Y. Supp. 270. 

10 Riley v. Standard Oil Co. of N. Y. (1921) 231 N. Y. 301, 132 N. E. 97; 
McKiernan v. Lelwiaier (1911) 85 Conn. Ill, 81 Atl. 969; Devine v. Ward Baking 
Co. (1914) 188 111. App. 588; Dockweilcr v. American Piano Co., supra, footnote 9. 

11 See Dockweiler v. American Piano Co., supra, footnote 9, p. 720. 
12 Danforth v. Fisher (1908) 75 N. H. Ill, 71 Atl. 535; Patterson v. Kates 

(D.. C. 1907) 152 Fed. 481 ; Hartnett v. Grysmish (1914) 218 Mass. 258. 105 N. E. 
988; Col-well v. Aetna Bottle & Stopper Co. (1912) 33 R. I. 531, 82 Atl. 388; 
Symington v. Sipes (1913) 121 Md. 313, 88 Atl. 134. 

Where the master allowed his servant to take his auto home overnight and 
the' servant while on the way to work next morning injured the plaintiff, the New 
York Court of Appeals by a four to three decision held that the master was not 
liable under the Workmen's Compensation Act. Matter of Schultz v. Champion W 
& Mfg. Co. (1921) 230 N. Y. 309, 130 N. E. 304. But where the master lent his 
auto to his servant to go to dinner so that the servant might get back to work 



NOTES 575 

indivisible entity made up of a going which contemplates a returning, the return- 
ing being as much a part of the journey as the going. But whether a returning 
is contemplated or not, the going gives rise to a duty to return and this obliga- 
tion arises out of the wrongful going, not out of the contract of service — nor is 
it contemplated by it. 13 The courts which reach the opposite conclusion contend that 
the whole doctrine of respondeat superior is illogical ; that the master in most cases 
where he is held liable is in no way responsible for the servant's wrong ; that if you 
are going to hold the master when the servant takes a round-about route, why should 
you free him when the servant is no farther away from the route prescribed, simply 
because he is returning from a departure? Given the fact that the servant intends 
to do his master's work, if he is within a certain radius of his prescribed territory, 
why, they ask, should not the master be held liable where the servant has depart- 
ed and is returning as well as where he is proceeding extra viam? It is further 
objected that any other rule makes no provision for those cases where the servant, 
after he has completed the object of his personal mission, takes another and 
often more convenient route to the destination prescribed by his employment, 
and never does return to the place from whence he departed on the "frolic of 
his own." 

While the force of these latter contentions is very appealing, it is difficult 
to refute the logic of those who maintain that the return is as much a part of the 
personal errand as the going. The New York Court of Appeals in adopting the 
opposite view Iayed great stress on the fact that the entire distance traversed by 
the servant on his personal journey was comparatively short. 14 Adopting this as 
a test, the law loses its value as a certain guidance for determining liability. Since 
some point must be fixed as that at which the servant re-enters his scope of em- 
ployment certainly the most convenient place would seem to be that point at 
which he left, and the "zone rule" ls should be applied only in those instances 
where it is not possible to apply any other, i. e., where the servant never does 
return by way of the route over which he departed. 

That great uncertainty results from any attempt to apply the New York view 
to the ever-changing facts that are constantly arising may be seen in the recent 
case of Benevenlo v. Poertner Motorcar Co. (App. Div. 1st Dep't. 1922) 192 N. 
Y. Supp. 338. The defendant's chauffeur was ordered to go to Newark, N. J. to 
bring back an automobile to the defendant's store near 56th Street and Broadway 
in New York. The chauffeur obtained the car and came back from New Jersey 
over the 42nd Street ferry. Instead of going directly to the defendant's store, as 
he had been ordered, he started for his home at West 136th Street, to get 
some money for his lunch. When he reached 80th Street, which is over a mile 
north of the defendant's store, and while he was still proceeding toward his 
own home, he negligently caused the death of the plaintiff's decedent. From a 
judgment for the plaintiff, and an order denying a motion for a new trial, the 
defendant appealed. The judgment for the plaintiff was affirmed, two judges 
dissenting. In Perlvnttter v. Byrne (1st Dep't 1920) 193 App. Div. 769, 184 N. Y. 
Supp. 580, where the facts were closely analogous, the same court reached an op- 
posite result. 10 

quicker the master was held liable. Snyder v. Briksen (1921) 109 Kan. 314, 198 
Pac. 1080. 

13 For a very able argument in favor of this view, see the dissenting opinion 
in Barmore v. Railway Co., supra, footnote 9. 

14 See Riley v. Standard Oil Co. of N. Y., supra, footnote 10, pp. 305-6. 
10 See Dockweiller v. American Piano Co., supra, footnote 9, p. 720. 
10 Cf. Campbell v. Warner (1922) 192 N. Y. Supp. 404. 
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The decision in the instant case is not surprising in view of the language of the 
Court of Appeals in Riley v. Standard Oil Co. of N. 7. 17 But it is submitted that 
the Appellate Division went much further in its enlargement of the master's re- 
sponsibilities than the Court of Appeals intended. In any event, as evidenced by 
these decisions, the law in New York on this question is in a chaotic state and it 
remains for the Court of Appeals to define more definitely the limits of the doc- 
trine laid down in the Riley case. 



"Persons Interested" Under the Limited Partnership Act. — In the analysis 
of any case involving a limited partnership, two questions must be asked: First, 
would the person claiming exemption as a special partner be liable at common 
law where limited partnerships were unknown? 1 Second, assuming that he would 
be liable at common law as a partner, has he complied with the terms of the Lim- 
ited Partnership Act so as to avoid this liability? 

At early common law the sharing of the profits of the enterprise was the test 
of the defendant's liability as a partner. This test was first proposed in the case 
of Grace v. Smith 2 and later reaffirmed in Waugh v. Carver? The rule proving 
too harsh, exceptions to its application were soon made 4 and doubts were ex- 
pressed as to the soundness of the rule itself. In Cox v. Hickman 5 a new test was 
proposed. Paraphrasing the language of Lord Cranworth, the real ground of lia- 
bility is, that the trade has been carried on by persons acting in behalf of the party 
sought to be charged as a partner; that is, that a situation analogous to a case of 
an undisclosed principle has been created. By this test the defendant would be 
liable only if he were an entrepreneur.* The test of a partnership under the New 
York law was that of Waugh v. Carver.' With the adoption of the Uniform 
Partnership Act the law of New York was changed 8 and today New York has 
the Cox v. Hickman test. 9 

An agreement among all the parties that they are to be co-enterprisers is a 
condition precedent to the existence of every partnership. Without this agreement 
no partnership exists, even though one of the persons has all of the requirements 
of an enterpriser. 10 So in all partnership cases that arise, general as well as 

47 See supra, footnote 10, p. 305-6. 



iSee Coope v. Byre (1788) 1 H. Bl. 37; Jacquin v. Buisson (N. Y. 1855) 11 
How. Pr. 385, 393. 

2 (1775) 2 W. Bl. 998. s (1793) 2 H. Bl. 235. 

4 The same court that decided Waugh v. Carver felt that a broker who sold 
goods and was to have for his own profit whatever sum he could get for them 
above a stipulated price was not a partner of the owner. Benjamin v. Porteus 
(1796) 2 H. Bl. 590; see also Dry v. Boswell (1808) 1 Camp. 329, 330; Mair v. 
Glennie (1815) 4 M. & S. 240 (semble). 

* (1860) 8 H. L. Cas. 268. 

6 For a person to be an enterpriser it is suggested that he must share all or 
a majority of the following elements of the business: profits, losses, control, 
ownership of assets. By ownership is meant ownership of the same interest — e. g., 
the mortgagor and a mortgagee do not share ownership; neither do trustee and 
cestui que trust; but co-mortgagors share the same interest, as do co-trustees. 

7 In the case of Champion v. Bostwick (N. Y. 1837) 18 Wend. 175, the test 
applied seems to be that of Waugh v. Carver. In Burckle v. Bckhart (N. Y. 
1845) 1 Denio 337, the court discusses the Cox v. Hickman test, supra, footnote 6, 
but finally goes back to the Waugh v. Carver test. The court says that in this 
case profits were given in compensation for services, thus coming under the 
exception mentioned supra, footnote 4. In Smith v. Wright (N. Y. 1854) 4 Abb. 
App. 274, the court clearly followed Waugh v. Carver. 

8 Uniform Partnership Act, § 7 (4). * Supra, footnote 6. 

™ Burnett v. Snyder (1880) 81 N. Y. 550; Wild v. Davenport (1886) 48 N. J. 
L. 129, 7 Atl. 295; Uniform Partnership Act, § 18 (g). 



